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Abstract 
Even though IHL aims to edge the property of armed conflicts, it does not 

contain an absolute clarity of those situations that reduce within its matter 

pasture of relevance. Whereas it is accurate that the appropriate conventions 

submit to different types of armed conflicts and, for that reason, permit us to 

indication the legal lines of this versatile impression, these instruments do 

not suggest criteria that are suitably accurate to decide indisputably the 

content of those categories. Though, some transparency is required. This 

article endeavors to indicate the desired redefinition of the notion of Armed 

Conflict keeping in view the current trends of IHL. This article gets benefit 

from the doctrinal research of methodology in the manner of the 

interpretative research theory and embarks on the qualitative approach in 

order to chalk out the adhesive framework for the amelioration of IHL and 

its framework germane to the concept of the armed conflict and its 

implications for the subtle understating of the law of war. 
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Introduction: 

In the present day, IHL relevant to war or IAC is more manifest than 

humanitarian law applicable to restricted wars or NIAC. It has acquired 

power to inspect relevant unselfish law in the second condition, as the 

obsolete way of conducting war has undergone speedy change and most of 

today's wars linger implicit, raising the question of the scope of relevant 

humanitarian law to that situation. In fact, depending on how situations are 

officially defined, the policies that pertain vary from case to case. Thus, the 

legal management that must be taken into relation are not always the same 

and depend on whether the conditions comprise, for example, an 



 

 

248 Redefining the Scope of International Humanitarian Law ….. 

Pakistan Research Journal of Social Sciences (Vol.3, Issue1, March 2024) 

international or non-international armed conflict. likewise, some forms of 

hostility, called “internal tensions” or “internal unrest,” do not meet the 

entrance of applicability of IHL and as a result fall within the extent of other 

normative frame works. This article suggests a typology of armed arguments 

from the outlook of IHL. It sets out, first, to show how the dissimilar groups 

of armed difference projected by that law can be interpreted in the light of 

current progress in international legal practice. In that admiration, it is 

suitable to refer to the conceptualization efforts involving firstly to the law 

of international armed conflict and secondly to the law of non-international 

armed conflict. This article then goes on to inspect a range of contentious 

cases of submission. The reality of armed conflict is actually more complex 

than the model described in IHL to the extent that today some observers 

question the sufficiency of the legal categories. 

 

Research Methodology. 

This article gets benefit from the doctrinal research of methodology in the 

manner of the interpretative research theory and embarks on the qualitative 

approach in order to chalk out the adhesive framework for the amelioration 

of IHL and its framework germane to the concept of the armed conflict and 

its implications for the subtle understating of the law of war. So the existing 

concept of armed conflict is tested on the current framework of IHL and the 

n it will propose a new theory to address the uncertain notion of armed 

conflict. 

 

The Law of International Armed Conflict 

The antiquity of the law of international armed conflict shows that the arena 

of request of this legal government has been increasingly extended as accord 

law developed. While a narrow formalistic concept of war was major 

primarily, thereform of the system with the amendment of the Geneva 

Conventions in 1949 gave superiority to a larger approach, based on the 

more detached concept of armed conflict. Besides, that extension was later 

taken up with the acceptance of Additional Protocol I in 1977. That gadget 

added another type of conflict to the turf of the law of international armed 

conflict, that of wars of national freedom. This legal regime also contains a 

exact body of rules whose field of application is resolute on the basis of an 

independent concept, that of occupation. IHL – to the degree that today some 

spectators question the competence of the permitted categories. 

By quality of common Article 2(1), the 1949 Geneva Conventions apply to 

‘all cases of avowed war or of any other armed conflict which may ascend 

between two or more of the High Constricting Parties, even if the state of 

war is not familiar by one of them’. The circumstances denoted to here are 

conflicts between States. The ‘High Contracting Parties’ declared in this text 

are autonomous objects. Reliant on the case in question, these states may 

take the form of a direct conflict between States or of involvement in a 
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previously prevailing internal conflict. In the latter premise, the conflict is 

‘internationalized’. That is the case if a foreign Power sends crowds into a 

terrain to support a movement contrasting the local government. 

Involvement may also take place by deputation when that Power simply 

supports and attendants the revolution from a distance. 2 In that case, it is 

then energetic to regulate the level of control that makes it possible to 

categorize the armed conflict as international. Not every form of inspiration 

unavoidably centrals to the conflict becoming internationalized. On that 

point, the International Criminal Tribunal for the former Yugoslavia (ICTY) 

piercing out that ‘control by a State over subsidiary armed forces or 

reservists or guerilla units may be of an overall character (and must comprise 

more than the mere facility of economic support or military apparatus or 

drill). This obligation, however, does not go so far as to comprise the 

delivering of specific orders by the State, or its course of each separate 

operation’. The standard of ‘overall control’ is attained when the foreign 

State ‘has a role in establishing, organizing or scheduling the military 

activities of the military assembly, in addition to bankrolling, training and 

arming or as long as operational provision to that group’ (prominence 

added). 

The law of non-international armed conflict 

The thought of non-international armed conflict in humanitarian law must 

be examined on the basis of two main contract texts: Article 3 common to 

the 1949 Geneva Conventions and Article 1 of Additional Protocol II of 

1977. This unit will shed bright on the standards in each of these 

requirements and will show how these principles may be construed in the 

light of repetition. Furthermore, the concept of non-international armed 

conflict is reflected in joining with the willpower of the authority of the 

International Criminal Court (ICC). It is suitable to refer fleetingly to the 

footings of that conversation by investigative the pertinent necessities of the 

Court’s Act. 

 

Article 3 common to the 1949 Geneva Conventions 

Article 3 common to the 1949 Geneva Conventions spread over in the case 

of ‘armed conflict not of an international atmosphere happening in the region 

of one of the High Contracting Parties. This provision commences with a 

adverse appearance, dealing with armed conflict ‘not of an international 

character’. It therefore refers back circuitously to common Article 2, which, 

as stated above, deals with conflicts between States. Armed conflicts that are 

not of an international character are those in which at least one of the parties 

complicated is not governmental. Contingent on the case in question, 

conflicts take place either between one (or more) armed group(s) and 

government militaries or exclusively between armed groups. Common 

Article 3 also undertakes that an ‘armed conflict’ happens, i.e. that the 

condition spreads a level that differentiates it from other forms of strength to 
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which IHL does not apply, namely ‘circumstances of internal instabilities 

and stiffnesses, such as uprisings, inaccessible and intermittent acts of 

violence and other acts of a comparable nature’. The edge of strength 

required in that case is advanced than for an international armed conflict. 

Actual repetition, in specific that of the ICTY, discloses that this verge is 

reached every time that the condition can be distinct as ‘prolonged armed 

fierceness. This condition needs to be measured against the index of two 

essential criteria: (a) the power of the strength and (b) the society of the 

festivities. These two mechanisms of the concept of non-international armed 

conflict cannot be labelled in nonconcrete terms and must be assessed on a 

case-by-case basis by advisement up a host of symptomatic data. Thru 

affection to the standard of power, these data can be, for example, the 

cooperative nature of the aggressive or the fact that the State is appreciative 

to recourse to its army as its police forces are no lengthier able to deal with 

the condition on their own. The period of the conflict, the incidence of the 

acts of ferocity and soldierly actions, the nature of the armaments used, shift 

of citizens, regional control by antagonism forces, the number of fatalities 

(deceased, injured, expatriate persons, etc.) are also pieces of evidence that 

may be taken into account. However, these are valuation issues that make it 

possible to state whether the edge of power has been reached in each case; 

they are not situations that need to exist alongside. As for the second 

standard, those intricate in the armed violence must have a minimum level 

of association. With regard to government forces, it is supposed that they 

meet that obligation without it being essential to carry out an assessment in 

each case. As for non-governmental armed assemblies, the revealing 

rudiments that need to be taken into explanation comprise, for example, the 

reality of an organizational map representative a knowledge building, the 

expert to presentation processes bringing together different units, the 

aptitude to employee and train new fighters or the reality of internal rules. 

When one or other of these two conditions is not met, a state of fierceness 

may well be defined as inner instabilities or inner stiffnesses. These two 

concepts, which elect types of communal variability that do not relate to 

armed conflict, have never been defined in law, contempt the fact that they 

are mentioned to clearly in Additional Protocol II.30 In its contextual 

credentials in training for the recruiting of that gadget, the ICRC measured 

that interior disorders are conditions in which ‘there is no non-international 

armed conflict as such, but there happens a battle inside the country, which 

is categorized by a convinced significance or length and which includes acts 

of violence. These concluding can undertake several forms, all the way from 

the unprompted cohort of acts of revolution to the scuffle between more or 

less planned groups and the establishments in power. In these conditions, 

which do not unavoidably degraded into open skirmish, the establishments 

in power call upon widespread police forces, or even armed forces, to 

reinstate internal order’. As for inner pressures, they cover less vicious 
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situations concerning, for example, mass captures, a large number of 

‘political’ prisoners, torment or other kinds of mistreatment, forced 

evaporation and/or the interruption of central judicial pledges. Finally, 

common Article 3 smears to armed conflicts ‘happening in the terrain of one 

of the High Contracting Parties’. The denotation of this component may be 

contentious. Is it to be unspoken as a condition without non-international 

armed conflicts taking place in two or even more State grounds, or slightly 

as a modest prompt of the field of application of common Article 3? 

Bestowing to the latter premise, it is contended that this exact point was 

comprised in order to make it strong that common Article 3 may only be 

functional in relative to the territory of States that have sanctioned the 1949 

Geneva Conventions. We shall go on to see that it is possibly best to incline 

near that clarification. Some spectators add a additional disorder to the idea 

of non-international armed conflict. They propose that account wants to be 

taken of the reasons of the non-governmental groups complicated. This type 

of conflict would therefore asylum only groups striving to attain a political 

unbiased. ‘Purely criminal’ administrations such as mafia groups or regional 

gangs would thus be eradicated from that type and could in no way then be 

painstaking as parties to a non-international armed conflict. However, in the 

recent state of humanitarian law, this additional illness has no permitted 

source. The ICTY had instance to recall this when seeing the countryside of 

the aggressive that took place in 1998 between Serbian forces and the 

Kosovo Liberation Army (UCK). In the Limaj case, the security had dared 

the idea that the hostile could establish an armed conflict, quarreling that the 

actions approved out by the Serbian forces were not envisioned to downfall 

the opponent army but to carry out ‘ethnic cleansing’ in Kosovo. The Trial 

disallowed that dispute by directing out, in specific, that ‘the willpower of 

the being of an armed conflict is based exclusively on two standards: the 

passion of the struggle and association of the parties, the resolution of the 

armed forces to involve in acts of vehemence or also realize some 

supplementary impartial is, therefore, irrelevant’ our prominence. The 

contrary place would, furthermore, increase hitches that it would be difficult 

to doggedness in training. The objects of armed groups are never uniform 

and cannot always be obviously recognized. Many of them frequently carry 

out unlawful happenings such as squeezing or drug-trafficking, while at the 

same time tracking a dogmatic unbiassed. Contrariwise, on juncture illegal 

officialdoms also workout a influence distressing to the radical scope or at 

the very slightest to the supervision of residents. 

Article 1 of Additional Protocol II 

Additional Protocol II smears to non-international armed conflicts ‘which 

take place in the region of a High Contracting Party between its armed forces 

and rebellious armed forces or other prepared armed clusters which, under 

accountable facility, workout such resistor over a part of its region as to 

qualify them to carry out continual and intensive military operations and to 
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contrivance this Protocol’. Though, this apparatus does not apply to wars of 

national deliverance, which are associated with international armed conflicts 

by virtue of Article 1(4) of Additional Protocol I.As in the case of common 

Article 3, a non-international armed conflict inside the meaning of 

Additional Protocol II can only exist if the situation attains a degree of 

violence that sets it apart from cases of internal tensions or 

disturbances.36That instrument nonetheless defines a more limited field of 

application than that of common Article 3. It requires non-governmental 

forces to have a particularly high level of organization, in the sense that they 

must be placed ‘under responsible command’ and exercise territorial control, 

allowing them ‘to carry out sustained and concerted military operations and 

to implement this Protocol’. Although common Article 3 also presumes that 

armed groups are able to demonstrate a degree of organization, it does not 

stipulate that these groups should be able to control part of a territory. In 

practice, a conflict may therefore fall within the material field of application 

of common Article 3 without satisfying the situations resolute by Additional 

Protocol II. Contrariwise, all the armed conflicts enclosed by Additional 

Protocol II are also covered by common Article 3.In rehearsal, it is often 

difficult to identify conditions that happen the measures of request 

recognized by Additional Protocol II. The essential degree of regional 

switch, in specific, may be professed inversely from one case to another. If 

a comprehensive clarification is accepted, the idea of non-international 

armed conflict indoors the meaning of that apparatus comes close to that of 

common Article3. Even momentary control that is biologically imperfect 

would serve in that case to defend the application of Additional Protocol II. 

Contrariwise, if Article 1(1) is 

construed harshly, the conditions covered are constrained to those in which 

the nongovernmental 

party movements similar control to that of a State and the nature of the 

conflict is comparable to that of an international armed conflict. In its 

Explanation on the Additional Protocols, the ICRC appears to accept an 

transitional position on this issue, tolerant that territorial control can 

occasionally be ‘relative, for example, when urban centers endure in 

government hands while rural areas leakage their authority’.40 It none the 

less adds that the very nature of the duties obtainable in Protocol II indicates 

that there is ‘some degree of constancy in the regulator of even a uncertain 

area of land’. Additional Protocol II also confines its field of application to 

armed conflict between governmental forces and rebellious armed forces or 

other organized armed groups. That means that – contrary to common 

Article 3, which does not afford for that constraint – it does not spread to 

conflicts exclusively between non-governmental groups. Lastly, Additional 

Protocol II recurrences the share venues standard already verbalized in 

common Article 3, i.e. that it only shelters non-international armed conflicts 

‘happening in the territory of one of the High Contracting Parties’. The 
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preceding explanations on this subject also apply here. The Protocol also 

specifies that the conflicts anxious are those taking place on the ground of a 

High Contracting Party between ‘its’ armed forces and disagreement actions. 

A slender interpretation of this channel would make this apparatus 

unsuitable to the crowds of a government superseding overseas in provision 

of the local establishments. The armies elaborate in that case are not those 

of the State in which the conflict is attractive place. An explanation in 

keeping with the essence of charitable law specifies, however, that the 

appearance ‘its armed forces’ should in this case protection not only the 

hordes of the regional State, but also those of any other State superseding on 

behalf of the government. As for the possibility of the new points introduced 

in Additional Protocol II, it should be recollected that instrument enlarges 

and complements common Article3 but that it does not alteration its settings 

of claim. The additional boundaries providing for in Article 1(1) therefore 

only express the field of tender of the Protocol and do not spread to the whole 

law of non-international armed conflict. Common Article 3 thus conserves 

its sovereignty and shelters a greater number of conditions. 

 

Conclusion 

This appraisal of the dissimilar forms of armed conflict in IHL has shown 

just how problematic it can be to categorize conditions of fierceness and 

hereafter to control the guidelines that apply. These complications are 

moderately related to the legal types themselves, whose gratified is often 

inaccurate in the contract texts founding them. In that respect, the growth of 

international repetition is essential as it allows those classes to be 

progressively articulated in existing terms by measuring them in the bright 

of real circumstances. The most unresolved contribution in this respect is 

possibly that of the ICTY with regard to the thought of non-international 

armed conflict. The ICTY’s case law has not only recognized the two 

fundamental essentials of that perception, but has also put frontward a wide 

variety of revealing standards creation it possible to prove, on a case-by-case 

basis, whether each of these mechanisms has been attained. Other rudiments 

originating from the typology of armed conflicts would, however, justify 

additional amplification. The case of the Gaza Strip is just one example of 

the struggle of taking account of all the magnitudes of the concept of 

occupation. Other reservations persevere, in certain, about the criteria 

allowing the opening or the end of an occupation to be resolute. 

The organization of circumstances of armed strength is also often related to 

political deliberations, as the parties involved exertion to understand the 

facts inaccordance with their comforts. On the basis of the boundary of 

pleasure allowed by the overall terms of the legal groups, it is not infrequent, 

for instance, for States to waste to confess that they are involved in an armed 

conflict. They prefer to playdown the concentration of the ailment by 

demanding to carry out a process to withstand community order. In so doing, 
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they deny the relatedness of humanitarian law. This leaning is fortified by 

the fact that there is no sovereign international body sanctioned to agree 

analytically on cases that are probable to narrate to one or other form of 

armed conflict. It is true that the ICRC, whose work is based chiefly on IHL, 

notifies the parties disturbed of its valuation of conditions, without it would 

not be in the attention of the wounded to do so. However, those who receive 

that valuation are not bound by the ICRC’s view. Under those situations, it 

appears even more significant to simplify the appropriate impressions, with 

a view to falling the scope for explanation, thus emphasizing the 

expectedness of IHL. 
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